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I wrote an article last month that was shared with Expat Academy members on international work 
from home arrangements arising from the Covid-19 pandemic. The article is available on this link. 
Here, I will provide an update on tax developments since then and my thoughts on what steps you as 
GM professionals should be taking to protect your business from a tax compliance perspective in 
relation to internationally mobile employees. 
 
OECD guidance – ‘Analysis of Tax Treaties and the Impact of the COVID-19 crisis’ 
 
My article was written before the Organisation for Economic Cooperation and Development (OECD) 
released their guidance on 3rd April 2020 addressing the tax implications of the Covid-19 emergency 
on cross-border workers. The main points they raised, and encouragement to Global tax authorities, 
were as follows: 
 

1. Permanent Establishment (PE) of organisations/Corporate tax residency - they indicated that 
they would not expect the temporary nature of employees being ‘displaced’ to other 
jurisdictions and the absence of this being driven by commercial intent, to mean that 
organisations would trigger new PE’s overseas or change their corporate tax residency. They 
commended the Irish tax authorities for being clear in their guidance on this. 
 

2. Employment tax obligations – the OECD stated that they were ‘working with countries to 
mitigate the unplanned tax implications and potential new burdens arising due to effects of 
the COVID-19 crisis’. As their comments were made in the section of their guidance that 
related to employment income, it gave the message that it wished to discourage tax 
authorities from taxing employment income where there was an ‘involuntary and temporary 
change of the place where employment is performed’. 
 

3. Individual residency status – their guidance covered the position where an individual became 
stranded in a location or temporarily returned to their ‘previous home country’. Here they 
commended the UK, Australian and Irish tax authorities, which had all issued clarification 
that a period of Covid-19 presence in their territories could be considered as due to 
exceptional or extraordinary circumstances, and that for a prescribed period would not be 
counted towards whether they had established tax residency. The insinuation being that it 
would be helpful if other tax authorities issued similar guidance/adopted similar approaches. 
 

Response of tax jurisdictions since the OECD guidance was issued 
 
Since the OECD guidance was issued, we still have no further guidance from UK’s HMRC under point 2 
above and whether there will be any concession in terms of day counts under Double Taxation 
Agreements (DTAs), but they have confirmed that the OECD guidance on PE and corporate tax 
residency broadly reflected the HMRC’s own position on these matters. Most significantly, the IRS 
issued guidance on 21st April 2020 that included the following concessions: 
 

a. Non – US citizen/Non Green card holding employees who have had to remain in the US due to 
the Covid-19 emergency can treat a 60 day period as not counting towards whether they have 
established US tax residency under the Substantial Presence Test. 
 

b. Non – US citizen/Non Green card holding employees who have had to remain in the US due to 
the Covid-19 emergency can treat a 60 day period as not counting towards whether they have 
established a tax liability on employment income under the terms of a valid DTA between 
their country of principle residency and the US. 
 

c. A foreign business may choose an uninterrupted period of up to 60 days during which services 
or other activities in the US will not be taken into account for determining whether they have 
pursued a US Trade or Business (relevant to a corporate or income tax position) 
 

For each of the above concessions to apply they must be for a 60-day period starting between 1st 
February and 1st April 2020. 
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There remains though many countries that have merely extended filing deadlines for personal tax 
returns and the accompanying deadline for the payment of tax, but which have not issued any 
more extensive expatriate tax concessions. Despite the guidance issued by the OECD they cannot 
compel tax authorities to issue more broad ranging relaxations of their domestic tax rules and 
some jurisdictions may feel that they are disadvantaging their fiscal position if they issue wider 
concessions, but other jurisdictions do not.  
 
Next steps for employers 
 
In my previous guidance, both in my article and in Expat Academy ‘Tax Clinics’ I indicated that if 
international home working arrangements were to go on beyond 2-3 months, a more detailed look 
at the tax and social security implications would be required. Certainly, from a European 
perspective, we are generally around the 2-month stage of the lockdowns and can start to 
consider whether employees are likely to move back to their normal places of work over the next 
month. I would therefore suggest the following action: 
 

1. Gauging when your employees will be returning to their ‘usual’ place of work – certainly 
the status of the Covid-19 emergency varies depending on geography, but in Europe many 
countries are now loosening lock down measures. Looking at the UK, EasyJet plan to 
resume flights gradually from mid-June. Ryanair has said it will look to operate 40% of its 
normal schedule from early July, while IAG (owner of British Airways) has set a similar 
target. Where tax concessions have been granted they have related to a period of Covid-
19 illness/illness related quarantine or where travel restrictions have applied. Although 
an emotive matter, it will be important to assess whether the employees not looking to 
move back to where they were working over the next month are doing so due to personal 
preference or Covid-19 related restrictions.  
 
If for example you have an employee who does not wish to move back to the UK until the 
end of August so as to return with their family in time for their children to start the next 
academic year, regardless of potential flight quarantine rules, this would likely be seen 
by the tax authorities as due to personal preference. 
 

2. ‘Encouraging’ employees to return to their usual country of work – clearly this comes 
with the caveat of when it is safe to do so, but generally from when flight schedules 
allow for movement. From a tax administration perspective, you would be better served 
by your employees being back in their usual countries of work, even if working from 
home, than them remaining and working in another country. Employment law 
considerations need to be considered, but indicating that assignee allowances would be 
withdrawn (for international assignees) if they do not return or that they would be 
responsible for all tax and associated costs (for local employees who moved overseas due 
to the emergency) may be steps that you could consider. 
 
Importantly do not allow employees work from home overseas to become a new norm 
without first considering the tax and social security costs (as well as potential VISA, 
employment law issues etc), and administrative costs. Not to mention the precedent it 
could set. 
 

3. Establishing the tax and social security position for international assignees who have 
returned to their home countries – whilst the OECD guidance encourages tax authorities 
to relax their rules in this regard, there is no guarantee that this will happen and even 
where countries such as the UK (tax residency rules only) and US (tax residency and DTA 
day counts) have issued concessions, these have been for time restricted periods of 60 
days. There may still be scope to consider that the individuals remain exempt from tax in 
the home jurisdiction due to the terms of the DTA with the host jurisdiction. However, 
given that in the majority of cases the employee could be switched from the host country 
payroll back to the home country payroll if tax rules dictate, it would be best not to 
assume the individuals remain exempt from tax in their home country.  

 
If you have any questions on the above, he can be contacted on 020 7893 2444 or by e-mailing 
andrew.kelly@bdo.co.uk 
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