
Assessing	 the	 risk	 of	 non-compliance	 with	 the	 Posted	 Workers	 Administrative	
Requirements		

Introduction	

In	 2014,	 the	 EU	 issued	 the	 Posted	 Workers	 Enforcement	 Directive	 (2014/67/EU)	 that	EU	 Member	
States	were	required	to	implement	by	June	2016.	The	Directive’s	objective	was	to	empower	Member	
States	with	tools	which	will	give	them	transparency/visibility	required	to	guarantee	fair	competition	
and	minimum	labour	law	protection	for	posted	workers	within	the	EU.	This	allowed	Member	States	
to	 impose	the	below	described	administrative	 formalities	and	control	measures	 in	order	to	ensure	
compliance	with	the	core	local	labour	laws:		

• Notification	 requirement	 –	 A	 declaration	 submitted	 by	 the	 home	 employer	 to	 the	
competent	authorities	in	the	host	EU	Member	State,	to	be	made	prior	to	the	assignment.		

• Document	Retention	requirement	–	Obligation	for	the	home	employer	to	retain	a	number	
of	 employment	 documents	 related	 to	 the	 posted	 worker	 (ex.	 employment	 contract,	
payslips,	social	security	certificate	etc.)	

• Representative	requirement	–	Obligation	for	the	home	employer	to	designate	a	contact	
person,	who	is	responsible	for	liaising	with	the	competent	authorities	in	the	host	member	
state	/	who	can	liaise	with	the	social	partners	within	the	host	member	state.	

The	national	requirements	vary	considerably	between	Member	States,	which	makes	it	challenging	for	
companies	to	have	a	harmonized,	consistent	and	transparent	approach	for	compliance	within	the	EU	
as	a	whole.	This	patchwork	of	varying	obligations	have	created	a	significant	administrative	burden	for	
companies	posting	workers	across	the	EU,	risking	substantial	liability	if	not	followed	correctly.		

Monitoring	of	Compliance	
	
Member	States	have	implemented	complex	institutional	landscapes	of	labour	inspectorates	and	other	
institutions	to	monitor	compliance	with	the	posted	workers	requirements:		

• Some	 Member	 States	 (e.g.	 Czech	 Republic,	 France,	 Spain	 and	 Portugal)	 have	a	 generic	
labour	inspectorate	in	place,	where	the	authorities’	responsibilities	can	include	areas	such	
as	 the	 control	 of	 labour	 relations,	 occupational	 safety	 and	 health,	 social	 security	
administration	and	both	legal	and	illegal	work.	

• Other	Member	States	opted	for	specialized	inspectorates	(e.g.	UK,	Sweden	and	Austria)	
that	are	mainly	responsible	for	occupational	health,	safety	issues	and	welfare,	but	work	
closely	together	with	the	Police,	Border	Guard,	Tax	and	Social	Security	Bodies.	

	

Additionally,	 the	 focus	 of	 the	 audits	 in	 the	 field	 of	 posted	 workers	 regulations	 compliance	 differs	
among	the	national	labour	inspectorates:	

• In	 the	Member	States	with	a	 longer	history	of	posting,	where	 labour	 import	 is	a	 trade	
union	concern	(regarding	violations	of	collective	agreements),	as	well	as	where	posting	is	
considered	as	a	potential	tool	for	the	fight	against	“social	dumping”,	the	control	of	wage	
violations	is	the	priority	(e.g.	Austria,	Denmark,	Finland,	Norway).		

• On	 the	 other	 hand,	 countries	 with	 a	 significant	 influx	 of	 non-EU	 workers	 have	 rather	
focused	on	the	fight	against	illegal	employment	and/or	migration	and	the	control	over	the	
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legality	 of	 posting	 (finding	 out	 information	 about	 the	 companies,	 the	 existence	 of	 A1	
certificates,	social	security	payments	etc.)	(Czech	Republic,	Estonia,	France,	Italy).	

There	is	also	a	wide	variance	across	the	EU	with	regards	to	factors	that	trigger	inspections	in	the	field	
of	posted	workers	compliance,	including:	
	

• Complaints	 lodged	 to	 the	 competent	 national	 authorities	 by	 posted	 workers,	 local	
workers	or	trade	unions	

• Non-compliance	with	tax,	employment	law,	social	security	or	immigration	

• Random	inspections	–	inspection	of	compliance	with	posted	workers	notification	can	be	
a	part	of	a	broader	inspection	into	compliance	with	labour	law	(national	authorities	may	
have	a	yearly	posted	workers	notification	inspection	quota	to	fulfil)	

• Retro-active	filing	of	posted	workers	notifications	

Consequences	of	Non-Compliance	
	
One	of	 the	most	 important	measures	available	 to	national	authorities	when	 regulating	 the	posted	
worker	labour	market	and	ensuring	compliance	with	national	labour	regulations	is	the	possibility	to	
impose	fines.	Just	as	the	posted	workers	administrative	requirements	and	the	control	measures,	these	
can	vary	significantly	across	the	EU.		

Businesses	are	often	not	aware	of	the	onerous	penalties	for	non-compliance,	which	generally	apply	
per	failure	to	file	or	late	filing	of	a	posted	workers	notification,	multiplied	by	the	number	of	employees,	
and	with	even	higher	fines	in	case	of	repeated	infringement:	

• Violations	of	reporting	obligations,	the	obligation	to	keep	documents	readily	available	or	
to	appoint	a	representative	in	the	host	country	can	be	penalized	with	fines	ranging	from	
couple	of	hundred	of	EUR	per	instance	to	even	EUR	20.000	per	instance;		

• Some	Member	States	(e.g.	France)	have	capped	the	amount	of	imposable	fines	to	a	non-
compliant	 company,	 while	 others	 (e.g.	 Austria)	 have	 not	 implemented	 any	 maximum	
amount	and	impose	the	applicable	fine	for	each	omission.		

• Many	Member	States		have	even	implemented	joint	liability	of	home	and	host	companies,	
whether	 group	 company	 or	 client	 (e.g.	 Poland,	 France,	 Belgium,	 Luxembourg),	 or	
extended	 the	 criminal	 liability	 of	 the	 employer	 company	 representatives	 to	 ensure	
compliance	(e.g.	Austria) 

How	can	we	help?	
	

Many	businesses	are	not	(yet)	aware	of	the	patchwork	of	varying	obligations,	sanctions	and	risks	they	
are	exposed	to	following	the	implementation	of	the	Enforcement	Directive	by	the	EU/EEA	Member	
States	and	Switzerland.		

Knowing	 the	 priorities	 and	 the	 focus	 of	 the	 authorities	 monitoring	 posted	 worker	 compliance	 can	
allow	your	business	to	make	informed	decisions	already	at	the	project	planning	stage,	and	prepare	for	
any	 eventual	 audit	 in	 the	 host	 country.	 Fragomen	 Europe	 can	 help	 you	 make	 the	 required	 risk		
assessments	 and	 ensure	 compliance	 from	 Day	 One	 with	 the	 applicable	 posted	 worker	 and	 social	
security	requirements.	
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